CONFIDENTIALITY 

AND 

NON-DISCLOSURE AGREEMENT

This CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT (this “Agreement”), is made and entered into on the date last written below, by and between, _____________[company name], a _________[State] Corporation (“the Company”), and the undersigned person (the “Recipient”).


WHEREAS, the Company creates and markets software related to toll roads (collectively, the “Intellectual Property”);


WHEREAS, the Company is inviting potential licensees to discuss business opportunities, including potential manufacturers and other key relationships (the “Opportunity”); and


WHEREAS, the recipient desires to discuss with the Company a possible participation in the Opportunity, and the Company (or its authorized representatives) may provide to the Potential Participant, Proprietary Information (as defined below), that Potential Participant agrees to keep secret and confidential, as set forth herein.  


NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, and for other good and valuable consideration, the acceptance and sufficiency of which are hereby acknowledged, each of the parties hereto, intending to be legally bound, does hereby agree as follows:

1. Proprietary Information.  In the course of evaluating the Opportunity, the Potential Participant may have access to, among other things, certain of the Company’s Intellectual Property, confidential and proprietary business documents and information, including (without limitation) computer software, source code, object code, inventions, technical data and designs, consumer research, customer lists, marketing data, databases, sources of supply, technology, know-how, and trade secrets, all of which are or may be deemed to be confidential and proprietary of the Company (collectively, the “Proprietary Information”).  

a. Notwithstanding the foregoing, the following information shall not be deemed Proprietary Information: (i) information that has become publicly available without breach hereunder by the Potential Participant, (ii) information that was rightfully received by the Potential Participant from a source not under obligation of confidentiality to the Company, (iii) information in the possession of the Potential Participant, in written or other recorded form, prior to disclosure by the Company, (iv) information that is developed by the Potential Participant independent of any Proprietary Information, (v) information that the Company has approved in writing for release by the Potential Participant without restriction, and (vi) information that becomes part of the public domain through no fault of the Potential Participant.  Notwithstanding the foregoing, it shall not be a breach of this Agreement for either party to disclose Proprietary Information of the other party if required to do so under law or in a judicial or other governmental investigation or proceeding, provided the other party has been given prior notice and the disclosing party has sought all available safeguards against widespread dissemination prior to such disclosure.  

b. Proprietary Information may be preliminary or incomplete and relate to products under development or planned for development.  PROPRIETARY INFORMATION IS PROVIDED “AS IS.”  NO WARRANTIES ARE MADE BY EITHER PARTY.  THE COMPANY ACCEPTS NO RESPONSIBILITY FOR ANY EXPENSES, LOSSES, OR ACTIONS INCURRED OR UNDERTAKEN BY THE POTENTIAL PARTICIPANT AS A RESULT OF ITS USE OF PROPRIETARY INFORMATION.  Potential Participant acquires no intellectual property rights under this Agreement except the limited rights necessary to evaluate the Opportunity.

2. Non-Use and Non-Disclosure.  For the maximum period permitted by applicable law, the Potential Participant shall hold the Proprietary Information in secrecy and confidence in accordance with the provisions of this Agreement and shall use the Proprietary Information solely for the purpose of evaluating whether to participate in the Opportunity.  The Potential Participant shall not disclose, divulge, provide or otherwise make available any Proprietary Information, or any portion or summary thereof, to any person, firm, corporation or other entity, other than to Potential Participant’ officers, directors, employees, shareholders, accountants, attorneys, successors, assigns, advisors, and agents on a need-to-know basis, and such persons shall be bound by confidentiality obligations and contained in this Agreement, in order to permit those people to assist the Potential Participant to evaluate the Opportunity.  In the event that the Company requests at any time or from time to time, the Potential Participant shall immediately deliver to the Company all documents and other recordings containing Proprietary Information supplied to the Potential Participant and all copies thereof and agrees to destroy all notes, summaries, analyses and compilations prepared by the Potential Participant or for the Potential Participant’ use containing or reflecting any such Proprietary Information.  

3. Ownership of Proprietary Information and Intellectual Property.  All Proprietary Information and all title, patents, patent rights, copyrights, trademarks, mask work rights, trade secret rights, and other intellectual property and rights anywhere in the world exclusively related to the Proprietary Information (collectively, “Rights”) shall be the sole property of the Company.  Potential Participant hereby assigns to the Company any Rights Potential Participant may have or acquire in such Proprietary Information. Potential Participant agrees it shall not use, reproduce, create derivatives or adaptations of, or otherwise offer to the public, the Rights except with the permission of the Company. 
4. Remedies.  Each party acknowledges and agrees that any breach of this Agreement is likely to result in irreparable injury to the Company and that the remedy at law alone may be an inadequate remedy for such breach, and that in addition to any other remedy it may have, the Company shall be entitled to seek the specific performance of this Agreement by the Potential Participant and to seek both temporary and permanent injunctive relief (to the extent permitted by law) without the necessity of proving actual damages or posting bond, it being understood that Potential Participant may nonetheless challenge the facts alleged in support of any application for injunctive relief.  

5. Governing Law AND JURISDICTION.  This Agreement shall be construed under and governed by the laws of cALIFORNia, (WITHOUT GIVING EFFECT TO ANY CONFLICT OF LAW PRINCIPLES UNDER CALIFORNIA LAW).  ALL DISPUTES ARISING OUT OF OR RELATING TO THIS AGREEMENT SHALL BE BROUGHT IN THE COURTS LOCATED IN SAN DIEGO, CALIFORNIA.
6. Waiver; Severability.  The waiver by either party of a breach or a default of any provision of this Agreement by the other party shall not be construed as a waiver of any succeeding breach of the same or any other provision, nor shall any delay or omission on the part of either party to exercise or avail itself of any right, power or privilege by such party.  No waiver of any provision of this Agreement shall be effective unless in writing and executed by the party waiving the right.  If any provision of this Agreement, or the application thereof to any person or circumstance shall, for any reason or to any extent, be invalid or unenforceable, the remainder of this Agreement and the application of such provision to other persons or circumstances shall not be affected thereby, but rather shall be enforced to the fullest extent permitted by law.  

7. Definitive Agreement.  Neither party is legally obligated by this Agreement to continue to negotiate the Opportunity or any other business transaction.  

8. Counterparts.  This Agreement may be executed in counterparts, each of which shall represent an original, and all of which, when taken together, shall constitute one and the same instrument.  Signatures transmitted by facsimile, e-mail, or other comparable means shall be deemed an original.

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as a binding contract as of the day and year last below written.

Potential Participant: 

Name:____________________________

______________________________ 


Authorized Signature
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